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INTRODUCTION 

The decision of the Court of Appeals should be reversed because 

the requirements of RCW 51.32.090(4)(b) and Department Interim Policy 

5.15 were not met. The light duty transitional job Mr. Richardson was 

offered was not valid because: 1) the offer was not made by the employer 

of injury; 2) the offer was not for work with the employer of injury; 3) the 

job being offered did not constitute "work"; and 4) the job was not a valid 

job since he was not paid. 

Since the offer was not a valid job offer under RCW 

51.32.090(4)(b), Mr. Richardson is entitled to time loss compensation for 

the period in question. 

IDENTITY OF PETITIONER 

Aaron E. Richardson petitions for review of the decision of 

Division One of the Court of Appeals. Mr. Richardson is the claimant in 

the underlying workers' compensation claim that is the subject of this 

appeal. He was the plaintiff at the Superior Court level and the appellant at 

the Court of Appeals. 

CITATION TO COURT OF APPEALS DECISION 

Mr. Richardson petitions for review of the published decision of 

Division One of the Court of Appeals, Aaron E. Richardson v. Department 

of Labor and Industries and Conco & Conco Pumping, __ Wn.App. 



2d _, __ P .3d __ (No. 77289-9-1, December 24, 2018). A copy is 

provided in the appendix. (Appendix C). 

ISSUES PRESENTED FOR REVIEW 

RCW 51.32.090(4)(b) provides that an injured workers' temporary 

total disability (time loss) benefits can be terminated if the employer of 

injury presents a job offer, agreed to by the attending physician, for work 

with the employer of injury. 

Does a job offered not by the employer of injury but instead by a 

retrospective rating group for work with a separate company, not owned or 

directly affiliated with either the employer of injury or the retrospective 

rating group, qualify as a job offer from the employer of injury and with 

the employer of injury such that temporary total disability benefits are 

terminated pursuant to RCW 51.32.090(4)(b)? 

Does the activity of reading manuals qualify as work under RCW 

51.32.090( 4)(b) when the worker is not paid for the activity? 

STATEMENT OF THE CASE 

Mr. Richardson seeks review of a December 24, 2018 decision of 

Division One of the Court of Appeals which affirmed a July 21, 2017 order 

from King County Superior Court. In the July 21, 2017 order, the Superior 

Court affirmed a January 11, 2017 order issued by the Board of Industrial 

Insurance Appeals [hereinafter Board] and affirmed an order issued by the 
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Department on June 23, 2015. In the June 23, 2015 Department order, the 

Department ended time loss compensation benefits as of June 21, 2015, 

because Mr. Richardson returned to work. 

Mr. Richardson is a 35-year-old man, who completed the 10th grade 

and recently received his GED. (CBR, 5/25/16 TR [hereinafter TR], pp. 7-8). 

Mr. Richardson has only ever worked in construction since leaving high 

school (CBR, TR, p. 8). He became a journeyman carpenter through the 

Pacific Northwest Regional Council of Carpenters after completing between 

8,000 and 10,000 hours of work. (CBR, TR, p. 9). He has never received any 

certifications during his work as a journeyman carpenter, and he has never 

attended any training or certification courses since he started doing 

construction work. (CBR, TR, p. 9). Every Monday, he would attend safety 

meetings that lasted approximately 20-30 minutes and, during which, Mr. 

Richardson never received any written materials. (CBR, TR, pp. 27-28, 31). 

Mr. Richardson was also never afforded the opportunity by Conco to attend 

any trainings outside of their weekly Monday safety meetings. (CBR, TR, 

pp. 27-28). 

On February 18, 2014, while working for Conco as a vertical 

foreman, he suffered an industrial injury to his low back, which was treated 

with two surgeries and physical therapy. (CBR, TR, pp. 8, 10-11 ). He missed 

work and received time loss compensation benefits. (CBR, TR, pp. 63-64). 
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Associated General Contractors [hereinafter "AGC Retro"] is a 

retrospective rating group that helps employers, mainly commercial 

contractors, navigate the worker's compensation process in exchange for 

membership dues that the employers pay into the group. {CBR, TR, pp. 39, 

41; CBR, Gubbe, pp. 4-5, 11). By reducing costs of claims, retro groups can 

get monetary refunds. WAC 296-17B-400. AOC Retro is a totally separate 

corporate entity from Conco. 

On June 15, 2015, Mr. Richardson received a letter written on AGC 

Retro's letterhead and signed by Janet Bueche, a claims consultant with 

AOC Retro. (CBR, TR, pp. 14, 33; CBR, Ex. I). The letter purported to offer 

him a light duty transitional job. (CBR, TR, p. 14; CBR, Ex. 1). The letter 

stated that he was being offered ''temporary transitional light duty work" and 

that it would have "sedentary physical requirements (reading and writing)." 

{CBR, Ex. 1). It requested that Mr. Richardson report to the Modified Duty 

Site Resource Center at 3680 S. Cedar Street, Suite J, Tacoma, Washington 

98409, which is owned by Thom Willson, the owner of the Safety Educators 

Program, which received funding from AOC Retro's membership dues, but 

is not owned by AOC Retro or its employer-members. (CBR, TR, pp. 36-37; 

CBR, Ex. I). Mr. Richardson was supposed to attend from 6:00 a.m. to 2:30 

p.m. Monday through Friday. (CBR, Ex. 1). The Modified Duty Site facility 

manager was Tim Johnson, one of Mr. Willson's employees. {CBR, TR, p. 
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38; CBR, Ex. 1). Mr. Johnson was responsible for reporting attendance to 

Conco, releasing the attendees for breaks, accommodating any difficulties 

Mr. Richardson may have experienced, and provide the materials to Mr. 

Richardson. (CBR, Ex. 1; CBR, TR, pp. 21-22). The letter was on AGC 

letterhead and instructed Mr. Richardson to call AGC if he had any 

questions. (CBR, Ex. 1). 

The job S1llllIIlary on the job analysis stated that Mr. Richardson was 

going to be reviewing DOSH construction safety standards. (CBR, Ex. 2). 

Then, his activities may have included CPR/First Aid certification, Flagger 

certification, CDL testing preparation, and/or an opportunity for GED 

completion. Id. This type of"job" is only offered for injured workers. (CBR, 

TR,p. 39). 

Mr. Richardson accepted the offer and attended one day. (CBR, TR, 

pp. 16-17). He did not see any Conco signs inside or outside of the facility 

that day. (CBR, TR, p. 18). No one from Conco was ever at the facility. 

(CBR, TR, p. 38). Mr. Richardson did not have to fill out any fonns prior to 

starting. (CBR, TR, p. 23). Mr. Johnson took attendance and gave Mr. 

Richardson a binder to read, which contained Washington State Labor and 

Industries policies. (CBR, TR, pp. 20-22). There were approximately 12 

other people in the room and Mr. Johnson was the only supervisor. (CBR, 

TR, p. 21). Mr. Johnson would release the room for breaks throughout the 
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day, which included two JO-minute breaks and a 30-minute lunch break. 

(CBR, TR, pp. 19, 21). Mr. Johnson did not walk around the room at all to 

check on the participants' progress, but participants were expected to finish a 

binder per day. (CBR, TR, pp. 21-22). Mr. Richardson's binder did not 

contain infunnation that he would have reviewed fur his job as a vertical 

foreman, and only some of it was relevant. (CBR, TR, pp. 22, 26}. 

After Mr. Richardson attended that one day, he did not receive a 

paycheck, nor did he retum. (CBR, TR, pp. I 7, 23}. 

During the course of Mr. Richardson's claim, on Januazy 29, 2015, 

Lori Allen, a vocational counselor at Strategic Consulting, was assigned by 

the Department to oonduct an ability-to-work assessment of Mr. Richardson. 

(CBR, TR, pp. 68, 81-82). Ms. Allen re\riewed Ole job analysis for the offer 

that AGC Retro sent to Mr. Richardson. (CBR, TR, p. 83; CBR, Ex. 2). Ms. 

Allen expressed ooncern about the job offer because she was unable to tell 

what the job title wasorwhathisjob duties would be. (CBR, TR, p. 85). She 

opined that the job analysis sounded like a &tudm.t, which is not a job in the 

Dictionary of Occupational Titles. (CBR, TR, p. 85). She also was unsure of 

the goal of this training or whether this was even a work enviromne.nt at the 

resource center. (CBR, TR, pp. 86, 89). Thus, she did not, and could not, 

conduct a labor market survey. (CBR, TR, p. 88). Ultimately, Ms. Allen did 

not recommend that vocational services be closed and fflought that Mr. 
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Richardson was not employable in the general labor market as of June 21, 

2015. (CBR, TR, pp. 91-92). 

The employer introduced the testimony of Robert Walsh. Mr. Walsh 

was a journeyman carpenter and now works as a safety manager. (CBR, 

Walsh, pp. 5-6). Mr. Walsh was also offered transitional light duty work at 

one of the Safety Educators resource centers in the 1990s. (CBR, Walsh, pp. 

6-7). Mr. Walsh also reviewed written materials while attending the resource 

center that contained information about the construction safety codes in 

Washington that he already knew about. (CBR, Walsh, pp. 8-10). Prior to his 

industrial injury, Mr. Walsh only ever attended weekly on-site safety 

meetings that lasted approximately 10-15 minutes, and he never had to 

review any written materials during his work as a journeyman carpenter. 

(CBR, Walsh, pp. 13, 15). 

The Department has promulgated a policy, titled Interim Policy 5.15. 

(CBR, Ex. 3). It applies when there is a disagreement between the employer 

and the worker regarding a transitional job offer. Id. It states that "The 

department will only consider transitional job offers from the employer(s) of 

record." Id. The policy also states that transitional work can be offered "that 

has some relationship to the employment at the time of injury." Id. Ms. Allen 

was on the committee that promulgated that policy and testified that 

"employer of record" is the employer that is listed on the report of accident 
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and does not include a retro group. (CBR, TR, pp. 72, 76). The policy also 

requires that the wage for the job meet the minimum wage laws. (CBR, Ex. 

3). 

The employer also introduced the testimony of Lauren Gubbe, the 

director of the workers' compensation retro program at AGC Retro. (CBR, 

Gubbe, p. 4). She explained that if an employer does not have specific 

materials that it wants a worker to review, then Safety Educators will provide 

a core study of the safety codes for the worker to review. (CBR, Gubbe, p. 

14). Safety Educators employees are also in charge of maintaining a safe 

environment at the resource center and they can direct the workers to stay on 

task if they are being disruptive or not doing what they are supposed to be 

doing. (CBR, Gubbe, pp. 31, 34-35). AGC and Safety Educators do not ask 

workers to become employees of either AGC or Safety Educators. (CBR, 

Gubbe, p. 33). 

ARGUMENT 

This Court should accept review under RAP 13.4(b)(4). The issues in 

this case are of substantial public interest. The Court of Appeals' decision 

would leave countless injured workers exposed to having their temporary 

total disability benefits terminated when someone other than the worker's 

employer offers them work to be performed with someone other than the 

worker's employer. This is contrary to the plain meaning of RCW 
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51.32.090(4)(b) and the long-settled rules of statutory interpretation set 

out by this Court. 

I. MR. RICHARDSON DID NOT RECEIVE A VALID LIGHT 
DUTY JOB OFFER BECAUSE IT WAS NOT FROM HIS 
EMPLOYER OF INJURY AND WAS NOT FOR WORK 
WITH THE EMPLOYER OF INJURY. 

A. RCW 51.32.090(4)(b) is unambiguous in requiring that a 
light duty job offer come from the employer of injury and 
be for work with the employer of injury. 

The primary rule of statutory interpretation is that unambiguous 

statutes need no interpretation and ''the court should assume that the 

legislature means exactly what it says. Plain words do not require 

construction." Davis v. Dep't of Licensing, 137 Wn.2d 957, 964, 977 P.2d 

554 (1999) (quoting City of Snohomish v. Joslin, 9 Wn.App. 495,498, 513 

P.2d 293 (1973)). 

RCW 51.32.090(4)(b) provides that when an "employer of injury 

requests that a worker" be certified by an attending physician "as able to 

perform available work other than his or her usual work, the employer 

shall" provide the attending physician with "a statement describing the 

work available with the employer of injury." (emphasis added). The 

statute goes on to say that time loss compensation benefits will continue 

until the worker is released to the work by the attending physician "and 

begins the work with the employer of injury." RCW 51.32.090(4)(b) 
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( emphasis added). 

There is nothing ambiguous about the wording of RCW 

51.32.090(4)(b). "Employer of injury" unambiguously refers to the 

employer that the worker was working for at the time of their injury. 

B. Even if the language of RCW 51.32.090(4)(b) was 
ambiguous, rules of statutory interpretation would prohibit 
an expansive reading of RCW 51.32.090(4)(b) to allow 
someone other than the employer of injury to offer a job for 
work with someone other than the employer of injury. 

The Court of Appeals stated "[t]he text ofRCW 51.32.090(4) does 

not expressly answer the agent question. It neither permits nor prohibits 

an employer from using an agent." Richardson at 12. 

With such a finding of ambiguity in the statute the Court of 

Appeals should have relied on well-established rules of statutory 

interpretation to determine whether an expansive interpretation of the 

statute was permitted under these circumstances. In failing to make such 

an analysis, the Court of Appeals erroneously decided that an expansive 

interpretation was permitted. 

i. Courts are required to read statutory exceptions 
narrowly. It would be improper to read into the statute 
an exception to time loss entitlement for job offers from 
anyone other than the actual employer of injury. 

RCW 51.32.090 deals with when a worker is entitled to temporary 

total disability benefits. RCW 51.32.090(4)(b) provides an exception to a 
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claimant's statutory right to these benefits. Such statutory exceptions must 

be read narrowly, and a court must not create exceptions in addition to 

those specified by the Legislature. Wash. State Republican Party v. Wash. 

State Pub. Disclosure Com 'n, 141 Wn.2d 245, 280-81, 4 P .3d 808 (2000); 

see also e.g. Welch v. Southland Corp., 134 Wn.2d 629,636,952 P.2d 162 

(1998). 

It would, therefore, be improper to read into RCW 51.32.090( 4 )(b) 

the right of anyone other than the actual employer of injury to offer light 

duty work, or for the work to be with anyone other than the actual 

employer of injury. The Court of Appeals erred in concluding otherwise. 

ii. The 1993 amendment to RCW 51.32.090(4) further 
emphasizes that the legislature intended that the offer 
has to come from and the work has to be with the 
employer of injury. 

When the legislature takes action, courts presume that the 

legislature intends to change existing law, and in enacting an amending 

statute, a presumption exists that a change was intended. Spokane Cnty. 

Health Dist. v. Brockett, 120 Wn.2d 140,154,839 P.2d 324 (1992). 

In 1993 the legislature amended the relevant language of RCW 

51.32.090(4). The language previously read: 

Whenever an employer requests that the worker who is 
entitled to temporary total disability under this chapter be 
certified by a physician as able to perform available work 
other than his usual work, the employer shall furnish to the 
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physician, with a copy to the worker, a statement 
describing the available work in terms that will enable ... 

The 1993 amendment changed the statutory language to read: 

Whenever the employer of injury requests that a worker 
who is entitled to temporary total disability benefits under 
this chapter be certified by a physician as able to perform 
available work other than his or her usual work, the 
employer shall furnish to the physician, with a copy to the 
worker, a statement describing the work available with the 
employer of injury in terms that will enable .. . 

H.B. 1246, 53rd Leg., 1993 Reg. Sess. (Wash. 1993). (emphasis 

added to highlight the changes in the statute)(see Appendix A). This same 

language remains in the statute. 

In making this change the legislature showed an intent to 

emphasize that the job offer had to be from the employer of injury rather 

than another employer, and that the work had to be with the employer of 

injury rather than another employer. 

The legislature is well aware of the existence of the retrospective 

rating program which it created. See e.g. RCW 51.16.035; RCW 

51.18.005; RCW 51.18.010. This program has been in existence for 

decades. In setting up the program, the legislature authorized the creation 

of groups such as AGC Retro. RCW 51.18.010. If the legislature had 

intended for such groups to be allowed to make the job offer or provide 

the work, the legislature would have so specified. 
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iii. The legislative documents from the 1993 amendment to 
RCW 51.32.240(4) make it clear that the legislature 
intended to require that the job offer be from the 
employer of injury and for work with the employer of 
injury. 

Even though the relevant language in RCW 51.32.240(4) is not 

ambiguous, if it was, the legislative source material makes the legislature's 

intent clear. Such legislative materials are considered authoritative sources 

to show legislative intent where statutes are ambiguous. See Young v. 

Estate of Snell, 134 Wn.2d 267, 280, 948 P.2d 1291 (1997), see also 

Noble Manor v. Pierce Cnty., 133 Wn.2d 269, 277-78, 943 P.2d 1378 

(1997). 

The House Bill Report for HB 1246 as well as the Senate Bill 

Report and the Final Bill Report all summarize what the bill did. The 

Reports explain: "The procedures for requesting light or modified duty are 

clarified. The request must be from the employer of injury and the 

work must be available with the employer of injury." H.B. Rep. 53-

1246, 1993 Reg. Sess., at 1 (Wash. 1993); S.B. Rep. 53-1246, 1993 Reg. 

Sess. (Wash. 1993); Final B. Rep. 53-1246, 1993 Reg. Sess. (Wash. 

1993); see also Floor Synopsis 53-1246 (1993) (see Appendix B) 

( emphasis added). 

These documents show the legislature intended to require that the 

job offer be from the actual employer of injury for work with the actual 
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employer of injury rather than any other employer. 

1v. Any ambiguity in Title 51 must be liberally construed 
in favor of injured workers. 

RCW 51.12.010 provides that the Industrial Insurance Act 

[hereinafter Act] "shall be liberally construed for the purpose of reducing 

to a minimum the suffering and economic loss arising from injuries and/or 

death occurring in the course of employment." This means that "all doubts 

be resolved in favor of coverage." Dep't of Labor & Indus. v. Lyons 

Enters., Inc., 185 Wn.2d 721, 734, 374 P.3d 1097 (2016) (citing Doty v. 

Town of So. Prairie, 155 Wn.2d 527, 532, 120 P.3d 941 (2005)). "[T]he 

guiding principle when interpreting provisions of the IIA is that it is a 

remedial statute that is to be liberally construed in order to achieve its 

purpose of providing compensation to all covered employees injured in 

their employment, with doubts resolved in favor of the worker." Lyons, 

185 Wn.2d at 734 ( quoting Dennis v. Dep 't of Labor & Indus., 109 Wn.2d 

467,470, 745 P.2d 1295 (1987) (internal quotation marks omitted)) (citing 

Sacred Heart Med. Ctr. v. Carrado, 92 Wn.2d 631, 635, 600 P.2d 1015 

(1979); Lightle v. Dep't of Labor & Indus., 68 Wn.2d 507,510,413 P.2d 

814 (1966); Wilbur v. Dep't of Labor & Indus., 61 Wn.2d 439, 446, 378 

P.2d 684 (1963); State ex rel. Crabb v. Olinger, 196 Wash. 308, 311, 82 

P.2d 865 (1938)). Therefore, ''where reasonable minds can differ over 
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what Title 51 RCW provisions mean, in keeping with the legislation's 

fundamental purpose, the benefit of the doubt belongs to the injured 

worker ... " Cockle v. Dep 't of Labor & Indus., 142 Wn.2d 801, 811, 16 

P.3d 583 (2001). 

In this case, the Court of Appeals expressed its opinion that RCW 

51.32.090(4)(b) was ambiguous. However, rather than resolving that 

ambiguity in favor of Mr. Richardson, it interpreted that ambiguity against 

Mr. Richardson. This violates the rule that such statutes must be liberally 

construed in favor of injured workers with the benefit of the doubt 

belonging to the injured worker. 

v. The Court of Appeal's reliance on the Department's 
interpretation of the statute, is misplaced. 

In reaching its decision, the Court of Appeals relied on the 

Department's interpretation of the statute noting "we defer to the 

Department's expertise ... " Richardson, at 13. 

This reliance is misplaced since there was no testimony as to how 

the Department interprets the statute. The Court of Appeals had no 

knowledge of what information was actually before the Department's 

claims manager when they issued the Department order. It is possible that 

the claims manager was under the mistaken assumption that the job was 

offered by the employer of injury for work with the employer of injury. 
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Nor was there any testimony or evidence as to whether the claims manager 

followed the Department's interpretation of the statute. In fact, Mr. 

Richardson sought the testimony of Debra Hatzialexiou, the Legal 

Services Program Manager at the Department of Labor and Industries, to 

elicit testimony as to the Department's interpretation of the statute. 

Unfortunately, the Department moved to quash the testimony of Ms. 

Hatzialexiou and the Board granted that motion, arguing that the statute 

was not ambiguous and that the Department's interpretation of the statute 

was, therefore, irrelevant. (CBR, pp. 84-89, 102-03). The Industrial 

Appeals Judge granted the Department's motion to quash noting "[t]he 

Department's interpretation of an ambiguous statute may be entitled to 

deference, but there is no showing that RCW 51.32.090 is ambiguous." 

(CBR, pp. 1-2). 

Mr. Richardson, through counsel, made an offer of proof that, if 

called to testify, Ms. Hatzialexiou would testify that a job offer is only 

valid if made by an employer of injury, and that an offer like that made by 

AOC Retro is not valid. (CBR, TR, p. 97). In responding to the motion to 

quash, Mr. Richardson emphasized prophetically "[t]his case may go to 

the Superior Court or beyond. At those levels, the courts may want to 

know what the Department's policy is and give the Department its due 

deference under the law ... " (CBR, p. 94). 
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The only evidence of the Department's interpretation of the statute 

that is part of the record is Department Interim Policy 5.15, which 

provides that the job must be offered by the employer of injury for a return 

to work with the employer of injury. Nowhere in the policy does it allow 

for anyone else to step in the shoes of the employer of injury. (CBR, Ex. 

3). 

It is, therefore, improper to assume that the Department's order 

properly implemented the Department's interpretation of the statute. 

C. The job offer made to Mr. Richardson was not a valid offer 
under RCW 51.32.090(4)(b) since it was not from his 
employer of injury and was not for work with his employer 
of injury. 

Mr. Richardson worked for Conco. He did not work for AGC 

Retro nor did he work for Safety Educators. (CBR, TR, pp. 23-24). Mr. 

Richardson was not offered a light duty job with the employer of injury in 

this case. The employer of injury is Conco, but the job offer letter came 

from Janet Bueche at AGC Retro, and was for tasks to be performed for 

and at the direction of Safety Educators. (CBR, Ex. 1 ). 

The plain language of RCW 51.32.090(4)(b) is clear that the job 

offer has to be from the employer of injury, not another employer. This 

interpretation is supported by the legislative history and the legislative 

source materials. In this case, the ')ob" being offered to Mr. Richardson 
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was not offered by the employer of injury and was not with the employer 

of injury. It was, therefore, not a valid job offer and cannot be a basis for 

the termination of temporary total disability benefits. 

II. THE OFFER MADE TO MR. RICHARDSON WAS NOT 
FOR "WORK" SINCE NO WORK WAS PERFORMED AND 
SINCE MR. RICHARDSON WAS NOT PAID. 

The activities to be performed by Mr. Richardson at Safety Educators 

was to read manuals. This is an activity that he never did as part of his 

work at his job of injury, and he did not need to have read a manual to 

perform his job. This activity is more akin to retraining than to work. 

This case is almost identical to one in Oregon. In In the Matter of the 

Compensation of Douglas B. Organ, WCB Case No. 95-08498, 95-08107 

(Feb. 26, 1997),i the Oregon Workers' Compensation Board had an 

opportunity to review a similar program as the one offered to Mr. 

Richardson in this case. In Organ, the claimant was offered modified 

employment at the AGC Job Skills center during which he was paid his 

regular wages while attending a program that offered a "self-directed, self

paced learning environment." Id. at 2. Participants could receive 

certification, such as flagger, first aid, construction safety, and CPR 

training. Id. The center's supervisor had testified that participants could do 

i Though not binding on this Court, the Oregon Workers' Compensation Board's 
decision provides a persuasive analysis to aid in this Court's decision in the 
present case. (CBR, pp. 136-42). 
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whatever they wanted as long as they were present between 7 a.m. and 

3:30 p.m. Id. The Board held that this was not employment because the 

claimant provided little, if any, benefit to the employer and the skills 

center's training was not sufficiently related to the claimant's employment 

as a carpenter. Id. at 4-5. 

Furthermore, and perhaps more importantly, Mr. Richardson was not 

paid for the day he performed these activities. It certainly does not make 

sense to call this work for which time loss can be terminated under RCW 

51.32.090( 4)(b) where there is no pay for the activities. 

III. MR. RICHARDSON'S ATTORNEYS SHOULD BE 
ENTITLED TO AN AW ARD OF FEES. 

Rule 18.1 of the Rules of Appellate Procedure provides that, "[i]f 

applicable law grants to a party the right to recover reasonable attorney 

fees or expenses on review, the party must request the fees or expenses 

provided in this rule, unless a statute specifies that the request is to be 

directed to the trial court." RAP 18.1. 

RCW 51.52.130 provides that in workers' compensation cases, if a 

worker appeals a decision of the Board of Industrial Insurance Appeals 

and additional relief is granted to the worker, the worker is entitled to 

attorneys' fees for the work done before that court. RCW 51.52.130. 

If the decision of the Court of Appeals is reversed and Mr. 
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Richardson is awarded additional relief, attorney fees should be awarded 

for work done at Superior Court, the Court of Appeals, and the Supreme 

Court. 

CONCLUSION 

The Court should grant review and reverse the decision of the 

Court of Appeals because Mr. Richardson was not offered a light duty job 

by his employer of injury with his employer of injury, and the activities he 

was engaged in at Safety Educators did not constitute ''work." 

For the foregoing reasons, Mr. Richardson respectfully requests 

that the Court grant review and reverse the decision of the Court of 

Appeals and remand to the Department with instructions to reverse its 

June 23, 2015 order and award time loss compensation benefits effective 

June 22, 2015. 

Mr. Richardson and his attorneys also request that appropriate fees 

be awarded in accordance with RAP 18.1 and RCW 51.52.130. 

DATEDthis ~ dayofJanuary,2019. 

SMALL, SNELL, WEISS & COMFORT, P.S. 
Attorneys for Appellant, Aaron E. Richardson 

By: _IJ_J_U_L __ ··-_•··-___ _ 
David W. Lauman, WSBA #27343 
Sara B. Sanders, WSBA #46832 
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HOOSB BILL 1246 

AS AMENDED BY THB SENATE 

Passed Legislature - 1993 Regular Session 

State of Washington 53rd Legislature 1993 Regular Saasion 

By Representatives G. Cole, Heavey, King, Franklin, Jones, Veloria and 
Johanson 

Read first time 01/20/93. Referred to Committee on Commerce & Labor 

1 AN ACT Relating to employee compensation and benefits during return 

2 to work; amending RCW 51.32.090; providing an effective date; and 

3 declaring an emergency. 

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 

5 Sac. 1. RCW 51.32.090 and 1988 c 161 s 4 are each amended to read 

6 as follows: 
7 (1) When the total disability is only temporary, the schedule of 

8 payments contained in RCW 51.32.060 (1) and (2) shall apply, so long as 

9 the total disability continues. 
10 (2) Any compensation payable under this section for children not in 

11 the custody of the injured worker as of the date of injury shall be 
12 payable only to such person as actually is providing the support for 
13 such child or children pursuant to the order of a court of record 
14 providing for support of such child or children. 
15 (3) As soon as recovery is so complete that the present earning 
16 power of the worker, at any kind of work, is restored to that existing 
17 at the time of the occurrence of the injury, the payments shall cease. 
18 If and so long as the present earning power is only partially restored, 
19 the payments shall continue in the proportion which the new earning 
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1 power shall bear to the old. No compensation shall be payable unless 
2 the loss of earning power shall exceed five percent. 
3 (4)1..fil_ Whenever ((an-)) .the. employer of injury requests that a 

4 worker who is entitled to temporary total disability under this chapter 
5 be certified by a physician as able to perform available work other 
6 than his or her usual work, the employer shall furnish to the 

7 physician, with a copy to the worker, a statement describing the 

8 ((e:r~aile:ele)) work available with the employer of inju:cy: in terms that 
9 will enable the physician to relate the physical activities of the job 

10 to the worker's disability. The physician shall then determine whether 
11 the worker is physically able to perform the work described. ((ff)) 

12 The worker's temporary total disability payments shall continue until 
13 the worker is released by his or her physician for ((~)) the work, 
14 and begins the work with the em,ployer of injury. If the work 
15 thereafter comes to an end before the worker's recovery is sufficient 
16 in the judgment of his or her physician to permit him or her to return 

17 to his or her usual job, or to perform other available work offered by 

18 the emplqyer of injury. the worker's temporary total disability 
19 payments shall be resumed. Should the available work described, once 
20 undertaken by the worker, impede his or her recovery to the extent that 
21 in the judgment of his or her physician he or she should not continue 
22 to work, the worker's temporary total disability payments shall be 
23 resumed when the worker ceases such work. 

24 J.bl Once the worker returns to work under the terms of this 
25 subsection ill., he or she shall not be assigned by the employer to work 
26 other than the available work described without the worker's written 
27 consent, or without prior review and approval by the worker's 
28 physician. 

29 <cl If the worker returns to work under this subsection C4). any 
30 emplqy:ee health and welfare benefits that the warker was receiving at 
31 the time of injury shall continue or be resumed at the leyel provided 
32 at the time of injury, Such benefits shall not be continued or resumed 
33 if to do so is inconsistent with the terms of the benefit program. or 

34 with the terms of the collective bargaining agreement currently in 
35 force, 
36 J.gl In the event of any dispute as to the worker's ability to 

37 perform the available work offered by the employer, the department 
38 shall make the final determination. 
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1 (5) No worker shall receive compenoation for or during the day on 

2 which injury was received or the three days following the same, unless 

3 his or her disability shall continue for a period of fourteen 

4 consecutive calendar days from date of injury: PROVIDED, That attempts 

s to return to work in the first fourteen days following the injury shall 

6 not serve to break the continuity of the period of disability if the 

7 disability continues fourteen days after the injury occurs. 
B (6) Should a worker suffer a temporary total disability and should 

9 his or her employer at the time of the injury continue to pay him or 

10 her the wages which he or she was earning at the time of such injury, 
11 such injured worker shall not receive any payment provided in 

12 subsection (1) of this section during the period his or her employer 

13 shall so pay such wages. 
14 (7) In no event shall the monthly payments provided in this section 

15 exceed one hundred percent of the average monthly wage in the state as 

16 computed under the provisions of RCW 51.08.018. 
17 (8) If the supervisor of industrial insurance determines that the 

18 worker is voluntarily retired and is no longer attached to the work 

19 force, benefits shall not be paid under this section. 

20 NEW SECTION, see. 2. This act is necessary for the immediate 

21 preservation of the public peace, health, or safety, or support of the 
22 state government and its existing public institutions, and shall take 

23 effect July 1, 1993. 

Passed the House April 20, 1993. 
Passed the senate April 15, 1993 
Approved by the Governor May 12 , 1993 . 
Filed in Office of secretary of State May 12 . 1993. 
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FINAL BILL REPORT 

BB 1246 
C 29.9 t 93 

Synops~s as Bnacted 

:S:r:l.ef D••c:r:lption.: Revising provisions fo:r maintaining 
esnployee benefits tor temporarily disabled workers. 

By )representatives G. Cole, Heavey, lCing, Pra.nklin, Jones, 
Veloria and Johanson. 

House Comnittee on commerce & Labor 
Senate camn:i.ttee on Labor & Commerce 

Baalcp-OUDd.1 The Industrial Insurance Ac,: allows an employer 

.to provide a light or JnOdified job to an injured worker 
while the worker is recovering from his or her injury. The 

light duty job must be approved by the worker's physician. 

If the worker returns to a light duty job paying less than 

95 percent of the worke,:-' s wages at injury, the worke:r is 
entitle(S. to part.ial benefits that are paid in proportion to 
the worker' a lose of earning power. 'l'h.e statute does not 

address the worker•s right to fringe benefits while in the 
light 4uty position. 

Smamazya ~fan injured worker is returned to work at 1ight 
or modified. duty during the period in which th? worker i~ 

unable to return to his or her regular job, the employer 

1111.lSt continue or resume the health and welfare benefits to 
which the worke:r; wa• entitled at the time ct injury. 
Bowever, tbe benefits will not be continued or resumed if 
that would be inconsistent with the terms of t~e benefit 
program or an applicable collection bargaining agreement. 

The procedures for requesting light or modified duty are 
cla.rified •. 'I'he request must be from the employer cf injury 

and the work must be available with the employer of injury. 

The worker's temporaxy disability caq)ensation must continue 
until the worker is released for work by the attending 
physician and begins work. 

Votes oD Fi.Dal Paa•ages 

HoUee 70 28 
Sell&te 36 9 
Bouse 69 28 

(Senate BtneDded.l 
{Bouse concurred) 

Bffective, July 1, 1993 
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The proeedures for requesting light or ItlOdifie~ duty are 
clarilied. The request raust be from tbe employer of injury 
8lld the work must be available with the employer of injury. 
The worker's temporary disability compensation :mu.st continue 
until the wox-ker is released by the attending physician to 
the job and begins work. 

BJ!'l"SCT OP SDll'B IMBIDJll'ID1".(S); The Senate MJepdment 
proyides tbnt-. health nn2 welfare heQefits will not be 
continued or resµmed if it would be inconsistent ¢th the 
tems of the beJlefit ~rogram or with tbe terms of an 
am>J,icable collective barga..ining a.suement. 

ll'iaaal Jlote= Not requested. 

Bffeotive natec The bil1 cootaine a:n emergency clause and 
takes effect on July 1, 1993. 

'l'eatimcmy Pora When a worke:r returns to light duty, be or 
she will receive partial compensation for lose of earning 
power, but this compensation does not cover hea1tb and 
we1fare benefits t:.bat the worker received on the job l:>efore 
the injury. It is important to create iocentives for 
workers to return to euployment after an injury. · Continuing 
the worker's eligibility for health benefits is one way to 
encourage the workers return to work. 

Test.i.mony Againat1 Whether a worke:r receives fringe 
benefits is usua1ly covered in a collective bargaining 
agreement. It is not appropriate for the Legislatw-:e to 
determine a matter that CSll be negotiated between the 
parties. In addition, many beal th insurance contracta 
require a worker to be employed a. certain number of hours 
before they can be covered wwer the contract. This l:>il.l' B 

requirementfj may be in conflict with many health imiurance 
policies. 

Wi t:.naa••• 1 (Pro) : Jeff Johns OD.; 'WashingtOll, State Labor 
Council; and .'.Bob Dilger, wa.sb.ington Building and 
Construction Trades COUll.ciL (Con): Gary Smith, 
Independent Bus:1:ness ASsociation; and. Cli:f Finch, 
Association of 'Washington BUsiness. 

'VOD OR l'IJDL PUSAIJBc 

Yeas 70; Nays 28 

Nays; R.epreeentatives Ballard, Ballasiotes, :ex:umsickle, 
ca.sad.a, Chandler, Cooke, Dyer, Edmondson, Foreman, P'or:ner, 
l'Uhrman, llom, Lisk, LOJl.g, Mielke, Miller, Morton, Padden, 
Reams, Schmidt, Sc:hoesler, SehJ.in, Sheahan, Stevens, 
Talcott, Tate, Thomas, Va.nee 
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Bf:fact:Lve Date: The bill contains an emergency clause and. 

takes effect on July 1, 1993. 

n8'l1IMOHY JrOR.1 

When a worker who is recovering fran a work-related injury 
returns to wo:rk for a light duty or part-tixne aeeignment, they 
need to ha'V'e health or fringe benefits, if those benefits a.re 
offered to other employees by the employer. This would 
provide. a valuable incentive for workers to accept early 
return to ,mrk opportunities, which is genera1ly in both the 

worker's and employer's best interest. 

'l'BS'l'll!IIIDlY AGAnlST1 

This should be handled through collective bargaining 
agreements rather than statute. It may deter employers f ram 
offering those opportunities. Some health care benefit 
contracts preclude coverage to workers in this situation. 

DSIJ.'JP:CZ:h Jeff Johnson (pro) ~ Clif Finch (con) 
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HOUSE Bll,L ANALYSIS 
HB 1246 

Sponsors: Reptesentatives G. Cole, Ht:avey, King, Franklin, Jones, Vclmia and 
Ioban10J1. 

BACK.GROUND 

1be iDdustrial insurance act allOWB an employer to provJdc a lipt or modified job to an 
injured worlccr wb& the worm is recove:ing from~ or her injuey. The light duty job 
must be approved by 1he WOJ.ir;er•s physician. If 11m womr returns to a job paying less 
than 9S pe:rc:e111 of tho worm's wages at~' tho worm P entfflecl to partial henefitl 
that are paid in proportion to the wmbr's loss of earning power.. 'Ihc statute does not 
addresl the warm'• right to fringe benefita wbiic in fhc light ~ position. 

SUMMARY OF Bll.L 

If an injured worm is mtumed to work at light or modified duty during the period in 
which the warm ia unable to return to his Ol" bm- zegular job. the employer must 
continue or resume tlu:. health and we1fatc benefits to which the worm wu andtled at 
1m time of hgury. 

'l'bc procedDl'CI for iequeatiJ1g 1ipt ar modjfied duty am clarified. 1'he request must be 
from tho empl.ayo.r of injury and the work must be available with the cmploycr of injmy. 
'Ibo worbr'1 temporary disability compensation must continue until the worm is 
released by the attending physician to the job and begin& work. 

PlSCAL NOTB: Not requesmd. 

EPFBC'IlVB DAT.B: The bill com,m, ag. emergency clause and tabs effect OJI 

July 1, 1993. 

Pnpnw1m11om..o.-1tr.-r01amt11w. 
lb' CIIDI C:.-, .. a.-.1 ('116-1111) 
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WSLG 
the four yearis between 1986 ana .1.989 tbe:re were no genera.1 

premiu• :rate increases even though premi'tUll increases were 
skyrookating in other parts of tbe coun'b:y. (See attached chart.) 

~hougb the.re was a modest general benefit increase ;in 19e8, 

the first general benefit increase sillce 1971, Washington state's 
benefit structure remains ~ar from being adequate. The bills you 
are considering to~ay wou14 considerably improve tbe adequacy of 
benefits for Washington state's injurea workers. 

Dm'OSnl:AL DJSD'IUNCE LEGISLATION 

The Washington state Labor Council, AFL-CIO urges you to 
pass the '!ollowing four bills out of committee and to work on 
their passage through tha House of :Representatives •. 

This bill would re~ire tbe state fund or the self-insured 
eJnployer to replace a ciaimant., s wage-loss for the day (s) the 
worker must take.off from work to attend a medical exam realating 
to his or her clailn. current statute only reimburses the worker 
at their tell\porary total disability (ti~e-loss) rate tor the time 
lllissed frolll work •. 

Time-loss bene£its, at best, represent 60 to 75 parcent of 
an injured worker., s wage. For higher paid workers, those whose 
benefits are arbitrarily limited by the maxiD\llll cap on benefits, 
til'lle-loss benefits lnay represent as little as 30 percent of their 
lost wages. 

As a Matter of equity, an injured worker wbo 1• back at ~ull 
time productive labor should be recompenisecl at their :full lost 
wages for the day when they have to take off from work to attend 
8 medical exam relating to their industrial insuran~e claim. 

• i'his issue was b:r:ougbt to our attention by the llwninum, 
Brick and Glass Workers Local Union in Wenatchee. The problem was 
highlighted when several of their lnelnbers were sent to Seattle 
for 11edical examinations which caused them to lose two days of 
vages. 

This bill would require employers to maintain or renew an 
injured worker's health insurance coverage when he or she returns 
to work on light duty status. 'I'he bill furtbex specifies that 
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light duty work ean only be offered by the employer 0£ injury. 

Light duty work enables an injured worker to g~adually 
return to. full productive work while recovering from their 
workplace injury. The elllployer benefits by naintaining a skilled 
employee, lowering time-loss payments and reducing pre~iums 
through experience rate and retrospective rate adjustments. It 
seems only fitting that the injured worker should benefit by 
having their pre-injury health insurance benefits restored. 

Light duty or restricted employment should be confined to 
the e111ployer of injury since there is hardly any labor market for 
injured worke~s ~ho cannot perforJ\\ a full days work. 

R - 0331.1 DlCREl\S:Dl'G PB~ Pl\ll'r::CAL DISABILITY AWARDS 

This bill would double permanent partial disability awards. 

A permanent partial disbility caused by a workplace accident 
is defined as a loss of a body pa.rt by amputation or e. loss of 
function of a body part. A permanent partial disability (PPD) 
award is granted afte:r ~ injured worker's condition has becoma 
llledically sta.ble and tjleir claim is closed. PPI> awards are 
granted in lieu of damages for pain and suffering. 

~e 111a.xh1um PPD award for loss of an ar11 or a l.eg ia 
$54,000. The ~aximum. award for partial loss of a toe is $378. The 
wasbington'state industrial insurance statute stipulates a 
schedule cf dollar values that relate to 47 specified body parts. 

Awards for perJnanently injured :backs and. other 
musculoskeletal impairments are baaad on percentages ot the total 
value of the body. The whole body is worth $90,000 according to 
current statute. 

While no PPD award amount is going to compensate an injured 
worker :for losing a part of their body ~r :for a loss of function, 
there are three good reasons to double our PPD awards. 

1. PPD awards in the personal injury field axe 10 to 12 times 
greater than PPD awards under our workers' compensation system. 
T~is is reflected in the table bel.ow: 

Workers' compensation~ 
19B5 statutory award 

Average Jury Verdict 
(General damages) 
19i5-1982 

3 

$36,000 $36,000 

$472,269 $480,145 

) 
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s on page 2, line 32, after "injury,• insert •such benef.j.ts shall not 
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6 be continued or :resumed it to do so is a,ncons;i.stentth the terms of 
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FLOOR SYNOPSIS 

HB l.246 
TEMPORARILY D:ISABLED WORKERS 

A. WHAT THE BILL DOES 

IF AN INJURED WORKER RJr.l'tlRNS TO wcmx BUORE FULL :Rl!:COV.BRY FOR A 

LIGHT oa XODll'l:ED DUTY ASSIGNHEN'l' I THE lCHPLOYER. MUST RESUME llEALTll 

ARD WELFARE J3ENEFJ:TS THAT THE WOBKER WAS ENTrJ:ILED TO AT THE T:Dm 01' 

Ill'JDRY. 

PROCEDURES P'OR REQUESTING LIGHT OR IIOI>IPJ:BD D'CJ!rY ARB CLl.'R.IP'J:lm. 

'lBB REQUEST MUS'l' BB FROll THE BMPLOYER. AT TD TIJm OP J:NJtmY, llD 
THE WORK MUS!r BB AVAILABLE WITB T.B:A'l' EMPLOYER. 

B. WHY IS IT NBlWED 
THB INI>USTRIAL INSORU'CE LAW ALLOWS ll EMPLOYER TO CALL AN DlJDRED 

WORKBll BA.CK TO womc PORA LIGBT DUTY ASSIGNMENT, APPROVED BY THE 
WORKER'S PHYS:CC.IAN, WHILE !rHE WORKER IS RECOVElUHG. TEE wcnua:R. 

RECEIVES A REDUCED TDm LOSS BENEFIT. :CF THE LJ:GBT DOTY WAGES ARE 
LESS TBAlf 90t OP PRE-D'JORY WAGES, ~UT THE Ll.W DOES HOT ADDRESS TD 

ISSUE OF FRINGE BEHEPI:'1'S DURIJfG A L:lGH'l' l>tn'Y ASEcr~. 

c. FISCAL IMPLICATIONS QF TlfR Blll 
NOD. 

'J). PERSONS SPRAKfNG QN. 'DIE. BIIL. 
JEFF JOHNSON - PRO; CLIFF PINCH - COlf 

E. COMMENTS 
NOD-



sm.n BILL REPORT 

BB 1241 

Brief Desariptio:iu Revising provisions for :maintaining 
eJDPloyee benefits for temporarily disabled workers. 

SPOIISORB: Representatives G. Cole., Heavey, King, Frankl.in, Jones, 
Veloria a.nd Johanson 

JIOlJSB COJDII'l'DB 0llT COIDDlllCB i LABOR 

SBD".t'B COJDIJ:T'l'BJI OJI Ll:JSOR i COHIIBRCJ!I 

llljority llepOrt: Do pass. 
Signed by Senators Koora, Chairman; Prentioe, Vice 

Chairman; Fraa:er, McAuliffe, Pelz, Sutherland, and. Vovn,i1d. 

Staff: Dave Chaal (786-7576) 

Bearing I)atas1 AFil 1, 1993; April 2, 1993 

DOXGllOmtD: 

The Industriai :Insurance Act a1lows an empl.oyer to provide a. 
light or JD.Od1£iaci job to an injured worker while the· worker ia 
reoovering from hill OX' h~ injury. The light duty job JllUSt be 
approved by-the worker's physician. If the worker returns to 
a job paying less than 95 percent of the worker's wage• at 
injury, the worker ia entitled to partial benefits that are 
paid in Foportion to the worker'• loss of earning power. The 
statute doaa not addreu the worker's right to fringe benefits 
while in the l.ight duty poaition. 

81Dllmll'l'1 

It an injured worker ia returned to work at light or ll\Odified 
duty during the period in which the worker is unable to return 
to his or her regular job, tbe e:mployar nust continue or 
raraume. the health and welfare benefits to which the workar vaa 
entitled at the ti.De o-r :injury. 

Tha procaaurea for requaating light or J1Ddified duty are· 
clarified.. The request 1lUSt be from the aploy-er o~ injury 
and the work 111USt be availal:>le with the eaployer of inj-ury. 
The worker'• tniporary disa):)i1ity compensation must continue 
until the worker is released by the att~ing physician to tha 
job and begins work. 

Appropriation: none ,. 
JLeVezLue: none 

::riscal. :aou1 none requested 
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Bft"eotive Data: The bi1l contains an emergency clause and 
takes effect on July 1, 1993. 

'fJIB!!J:110112 POB. I 

Whan a worker who is recovering frDlll a work-related injury 
returns to work for a light duty or part-the assignment, they 
need to have health or fringe benefits, if those benefits are 
offered to other eaployees by the employer. This would 
provide a valua.bl.e incentive for workers to accept earl.y 
return to work opportunities, which is generally in both the 
worblr's and e:m.ployar's best interest. 

~BS~IllOJff MDXXB~l 

This should be handled through collective bargaining 
agreements rather than statute. It may deter employers from 
offering those oppo:rtunities. S01ite haaltb care benefit 
contracts preclude coverage tc workers in this situation. 

TBl!l!XJ'DID& Jeff Johnson (pro) ; Cl.if Finch (cc:,n) 

4/12/93 t 2] 



APPENDIXC 



. FlLEO . 
COURT OF APPEALS DIV l 

STATE OF WASHIHGTOH 

20180EC 2t. AH 6: 59 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
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) No. 77289-9-1 

Appellant, ) 
) DIVISION ONE 

v. ) 
) 

DEPARTMENT OF LABOR ) PUBLISHED OPINION 
& INDUSTRIES, ) 

) 
Respondent ) FILED: December 24, 2018 

) 

LEACH, J. - Aaron Richardson appeals a superior court decision 

terminating his time-loss benefits because he rejected a transitional work offer. 

He claims that his employer did not make the offer, the offer did not Involve work 

for his employer, and the work was not •meaningful and respectful." Because 

substantial evidence supports the superior court's contrary findings, we affirm. 

FACTS 

Aaron E. Richardson is a journeyman carpenter. Since leaving high 

school, he has worked only in construction, doing manual labor.1 Richardson 

injured his back in 2014 wh!le employed as a vertical foreman for Conco & Cenco 

Pumping Inc. As a result, he received time-loss compensation. 

1 Richardson did obtain his GED {general education diploma). 

. . ·'.. . , .,... . . 
·~··J·•·:.·· .. 
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In June 2015, Richardson received a letter on Associated General 

Contractors' (AGC) letterhead offering him transitional light duty work. Janet 

Beuche, a claims consultant with AGC, signed the letter.2 AGC Is an association 

of Washington commercial contractors funded by dues paid by its members. 

AGC provides its members various services. AGC helps its program members 

manage workers compensation claims. 

The June 2015 letter offered Richardson a "light duty job!· It directed him 

to go to the Modified Duty Site Resource Center (Resource Center) where Tim 

Johnson would be his site manager. The letter said that Johnson would report 

Richardson's attendance to Catherine Santucchi, the Cenco office manager. For 

doing this job, Conco would pay Richardson his regular wage plus benefits, more 

than his time-loss compensation rate. 

The letter stated, "The knowledge you will gain through_ your participation 

is readily applicable when you return to work, i.e. you will become more familiar 

with the construction safety regulations, proper lifting techniques, etc.a According 

to the letter and attached job analysis, on~ he completed his "comprehensive 

review of DOSH [Division of Safety and Health] ·safety regulations p,ertainlng to 

construction,• he might have uan opportunity ... to receive Flagger certification, 

2 Janet Beuche also uses the name "Janet Hansen/' the name she used to 
sign the letter. 
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CDL3 certification, CPR4/First Aid certification, and, if applicable, the opportunity 

to complete [his] GED." The job analysis ·noted that u[s]kill enhancement is 

accomplished through lectures, videos, written materials, worksheets, and 

discussions." Richardson's physician signed the job analysis. The job offer 

resulted in termination of Richardson's time-loss compensation on June 21, 

2015. 

Richardson attended the Resource Center as directed in the letter on June 

22, 2015, from 6:00 a.m. to 2:30 p.m. When Richardson arrived at the Resource 

Center, Johnson, the supervisor, told Richardson that he was to read a binder of 

safety information each day. On that first day, Richardson read from a binder 

materials about ''the structure of the L&I [Labor & Industries] program.• While 

Richardson attended weekly safety meetings as a journeyman carpenter and 

vertical foreman, he was never required to read the type of safety Information 

contained in this binder. Richardson refused to return after the first day. 

At the Resource Center, Richardson saw about ua dozen" other people 

present, also reading out of binders, and Johnson. who took attendance and 

directed participants when to take their breaks. Richardson did not see any 

Conco signs or employees. 

3 Commercial driver's license. 
4 Cardiopulmonary resuscitation. 
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AGC members created the Resource Center 23 years ago because 

• 
member companies often do not have on-site light duty work available for injured 

workers. According to Cenco, the light duty work at the Resource Center gives 

workers the opportunity to learn about sa1e work practices. This benefits 

employers by h~ving their workers review required safety information. It benefits 

workers by exposing them to this information. They aJso. have the opportunity to 

obtain additional certifications to help with future employment. 

Safety Educators owns and operates the Resource Center. It contracts 

with AGC to provide the challenged program. AGC members contribute annually 

to the Resource Center to maintain its availability. Safety Educators and its 

Resource Center supervisors have limited authority to direct what a worker does 

while at the Resource Center. The employer of injury determines the hours the 

worker is required to attend the Resource Center, the rate of payment, and the 

number of excusable absences. The employer of injury also pays the employee 

and is responsible for taking any disciplinary action for the worker's misbehavior 

at the Resource Center. If (he employer does not provide specific direction and 

materials, the Safety Educators' supervisor will instruct the worker to begin on 

the safety review. 

Cenco presented the testimony of Robert Walsh to respond to 

Richardson's claims about the quality of the Resource Center activities. Walsh 

-4-
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went through the program at the Resource Center after he was injured in the 

1990s. While at the Resource Center, Walsh followed a curriculum where he 

reviewed the Washington Administrative Code and answered test questions as 

he read. He found the work relevant for him as a member of the construction 

industry because it helped him leam necessary safety codes. This helped him to 

become a safety mana~er. 

Procedure 

The Department of Labor and Industries {Department) terminated 

Richardson's time-loss compensation when he received the offer to work at the 

Resource Center. Richardson appealed the termination. He claimed that the job 

offer was invalid because his employer had not made it and it did not involve 

work for his employer. He also contended that the offered job was not light-duty 

transitional work. An industrial appeals judge reversed the Department's 

decision and ordered reinstatement of Richardson's time-loss benefits. The 

Board of Industrial Insurance Appeals (Board) affirmed the Department's order.5 

Richardson appealed to superior court. It affirmed the Board's decision. 

Richardson now appeals the superior court's decision. 

In his notice of appeal, Richardson asserted that the following findings of 

fact are erroneous: 

5 The superior court's conclusions of law 2.3, 2.4, and 2.5 adopt verbatim 
the Board's conclusions of law 1, 2, and 3. 
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1.2 A preponderance of evidence supports the Board's Findings 
of Fact. The Court adopts as its Findings of Fact, and 
incorporates by this reference, the Board's Findings of Facts. 
Nos. 1 through 7 of the January 11, 2017 Decision and 
Order. Specifically the Court finds: 

1.2.3 Cenco, through its retrospective rating group, offered Mr. 
Richardson a transitional or light--duty job that was to begin 
on June 21, 2015. His work hours were to be 6:30 a.m. to 
2:30 p.m., Monday through Friday, and the work was to be 
performed at a facility operated by Safety Educators in 
Tacoma, Washington. Mr. Richardson was to be paid his full 
salary with benefits while he participated in the _ training 
program.161 

1.2.6 The transitional job offer came from Conco, and constituted 
work with Cenco, the employer of injury. The transitional 
work would have maintained the employment relationship 
between Mr. Richardson· and Cenco. 

1.2. 7 The transitional job offer was for work that was available and 
different than Mr. Richardson's usual duties. The work had a 
relationship to Mr. Richardson's employment at the time of 
the injury and provided a meaningful and respectful work 
environment. 

Richardson also challenges the following superior court conclusions of law: 

2.2 The Court adopts as its Conclusions of Law, and 
incorporates by this reference, the Board's Conclusions of 
Law Nos. 1 through 3 of the January 11, 2017 Decision and 
Order.· 

6 Finding of fact 1.2.3 has an error: the hours offered Richardson were 
6:00 a.m. to 2:30 p.m. 
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2.3 Conco's light duty job offer to Mr. Richardson constituted a 
valid offer of transitional work within the meaning of RCW 
51.32.090(4). 

2.4 The Board's January 11, 2017 Decision and Order is correct 
and is affirmed. 

2.5 The June 23, 2015 Department order is correct and is 
affirmed. 

STANDARD OF REVIEW 

Civil review standards guide · appellate analysis of issues under the 

Industrial Insurance Act (Act).7 We review the superior court's findings of fact to 

determine if substantial evidence s_upports them, looking only at the evidence 

presented to the Board.8 We do not reweigh the evidence.9 

Substantial evidence is evidence sufficient to ''persuade a rational fair

minded person the premise is true."10 If this court, after reviewing the record in 

the light most favorable to the party who prevaile:d in the superior court, finds 

substantial evidence supports the trial court findings, it reviews de novo whether 

those findings support the superior court's conclusions of law. 11 The Board's 

7 Title 51 RCW; RCW 51.52.140; Rogers v. Dep't of Labor & Indus., 151 
Wn. App. 174, 180-81, 210 P.3d 355 (2009); City of Bellevue v. Raum, 171 Wn. 
App. 124, 139-40, 286 P.3d 695 (2012). 

8 Ruse v. Dep't of Labor & Indus., 138 Wn.2d 1, 5, 977 P.2d 570 (1999); 
Dep't of Labor & Indus. v. Shirley. 171 Wn. App. 870,879,288 P.3d 390 (2012). 

9 Fox v. Dep't of Ret. Sys., 154 Wn. App. 517,527,225 P.3d 1018 (2009). 
10 Sunnyside Valley lrria. Dist. v. Dickie, 149 Wn.2d 873, 879, 73 P .3d 369 

{2003). 
11 Street v. Weyerhaeuser Co., 189. Wn.2d 187, 205, 399 P.3d 1156 

(2017); Ruse, 138 Wn.2d at 5 (quoting Young v. Dep't of Labor & Indus., 81 Wn. 
App. 123, 128, 913 P.2d 402 (1996)). 
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interpretation of the Act does not bind an appellate court.12 However, in most 

circumstances, uit Is entitled to great deference.n13 

Because the legislature has said that the purpose of the Act is to provide 

compensation to all covered employees injured in employment, 14 a court 

construing its provisions should resolve doubts in the worker's favor.15 This 

liberal rule of construction applies to interpretation of ttie Act but does not apply 

to questions of fact.16 

ANALYSIS 

Assignment of Error and Issues Raised 

As a preliminary matter, the Department craims that this court should not 

consider Richardson's appeal because he did not include in his opening brief 

specific assignments of error to findings of fact.17 But Richardson's notice of 

appeal Identifies the findings of fact and conclusions of law that he challenges. 

And his briefing clearly supports those challenges with argument, citations to the 

record, and legal authority. 

12 Weyerhaeuser Co. v. Tri, 117 Wn.2d 128, 138, 814 P.2d 629 (1991). 
13 Weyerhaeuser Co, 117 Wn.2d at 138. 
14 RCW 51.04.010. 
15 Dennis v. Dep't of Labor & Indus., 109 Wn.2d 467,470, 745 P.2d 1295 

(1987). 
16 Ehman v. Dep't of Labor & Indus., 33 Wn.2d 584, 595, 206 P.2d 787 

(1949). 
17 RAP 10.3(g). 
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RAP 10.3(a)(4) requires an appellant to include a "separate concise 

statement of each error a party contends was made by the trial court, together 

with the issues pertaining to the assignmen~s of error." This court generally will 

review only an alleged error a party has included in an "assignment of error or 

clearly disclosed in the associated issue pertaining thereto."18 But we have the 

discretion ·to "waive or alter the provisions of any of these rules ... to serve the 

ends of justice."19 RAP 1.2(a) states that "[c]ases and issues will not be 

determined on the basis of compliance or noncompliance with these rules except 

In compelling circumstances where justice demands." 

Justice does not demand strict compliance with the rules here. 

Richardson's notice of appeal and the briefing make his claims clear.20 The 

briefing of both respondents demonstrates that Richardson's failure to follow the 

requirements of RAP 10(a)(4} did not hamper their ability to· respond fully to 

Richardson's claims. So we consider the merits of his appeal. 

Transitional Work 

RCW 51.32 governs compensation for covered workers injured in the 

course of their employment. RCW 51.32.090{4) provides that an employer of 

injury can receive wage subsidies from the Department for providing "light duty or 

18 RAP 10.3(g). 
19 RAP 1.2(c). 
20 Daughtry v. Jet Aeration Co., 91 Wn.2d 704, 710, 592 P.2d 631 (1979). 
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transitional work• to a worker entitled to temporary total disability benefits.21 To 

receive these subsidies, the worker's medical provider must. restrict the worker 

from his usual work.22 And a physician or nurse practitioner also must certify the 

transitional work as appropriate for the worker. 23 Before this can happen, the 

employer of injury must provide a statement of the work to both the provider and 

the worker.24 The description of the work certified by the provider limits the 

employee's activities.25 Once the employer offers the certified work, the worker's 

temporary total disability payments end, replaced by wages earned in the 

temporary transitional position.26 If the provider determines that the transitional 

work should stop because it is impeding the worker's recovery, "the worker's 

temporary total disability payments shall be resumed when the worker ceases 

such work. •27 

The subsidy provided to employers to pay injured workers for transitional 

work is aimed at "encourag[ing) employers to maintain the employment of their 

injured workers."28 This goal is different than that for vocational rehabUitation, 

21 RCW 51.32.090(4)(a); WAC 296-16A020(2). 
22 RCW 51.32.090(4)(b); WAC 296-16A020(2). 
23 RCW 51.32.090(4)(b); WAC 296-16A020(3). 
24 RCW 51.32.090(4)(b); WAC 296-16A020(3). 
25 RCW 51.32.090(4)0); WAC 296-16A020(4). 
26 RCW 51.32.090(4)(b). 
27 RCW 51.32.090(4)(b). 
2e RCW 51.32.090(4)(c). 
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covered by a separate section of the Act, which aims to rehabilitate and retrain 

workers.29 

· In 2003, the Department issued Interim Policy 5.15, 0Adjudicating 

Transitional Job Offers and Eligibility for Time-Loss Compensation and Loss of 

Ea ming Power Benefits." The Department uses this policy when deciding if a 

worker is entitled to time-loss benefits when an employer and employee disagree 

about a transitional job offer. This policy requires that the job must come from 

the "employer of record" and must meet RCW 51.32.090(4) requirements. These 

require that the employer provide sufficient information to the worker and medical 

provider to allow certification of the work. The description of the job should 

include the job duties, location and start date, number of hours, and, If 

appropriate, a graduated schedule of hours and/or duties. For the employer to 

be reimbursed, the work must be related to the worker's employment but not 

specifically to the employee's job duties at the time of the injury. It must be work 

for the employer of record and "[s)hould provide a meaningful and respectful 

work environment."30 

Richardson claims that the job offer he received did not satisfy RCW 

51.32.090(4). Specifically, he contends that Cenco, his employer of injury, did 

29 RCW 51.32.095(1). 
30 Dep't of Labor & Indus., Interim Policy 5.15. at 2 (effective Sept. 15, 

2003). 
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not make the offer and that his activity at the Resource Center was not for 

Conco's benefit. He also claims that the job was not "work" and did not provide a 

"meaningful and respectful work environment." 

A. Employer of Injury 

Richardson claims that the job offer was not "a valid light duty job offer 

because it was not from his employer of injury and was not for work with the 

employer of injury." 

The parties agree that the transitional work must be offered by. and for the 

benefit oJ, the employer of injury-here, Conco. 31 The parties disagree about 

who offered the job and whether Richardson was doing the work for Conco. 

They also disagree about the ability of an employer to use an agent to make a 

job offer and whether AGC and Safety Educators acted as Conco's agents. 

The text of RCW 51.32.090(4) does not expressly answer the agent 

question. It neither permits nor prohibits an employer from using an agent. 

Richardson contends that a 1993 amendment to the statute that changed "an 

employer" to "an employer of injury" shows that an employer may not use an 

agent.32 The legislature clearly intended to make the employer of injury 

responsible for the transitional job offer and work program. But a principal has 

responsibility for its agent's actions. So this amendment does not show that the 

31 WAC 296-16A-020(1)-(2). 
32 LAWS OF 1993, ch. 299, § 1. 
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statute prohibits an employer of injury from using an agent to provide transitional 

work. 33 We note that the text of the Board's order and decision identifies AGC as 

Conco's agent and does not consider this a violation of any statutory 

requirement. Richardson provides no additional authority for the premise that a 

principal may not use an agent to provide the job offer and work. In the absence 

of any statutory prohibition, we defer to the Department's expertise and accept 

the conclusion implicit in its decision that an employer may act under the statute 

through an agent. 

Substantial evidence supports the finding that AGC and Safety Educators 

acted as agents for Conco. An agency.principal relationship arises when a 

principal has actual authority over the agent's actions.34 An agent must 

ureasonably believe[ ]" that the principal has authority based on the uprincipal's 

[direct or indirect] manifestations to the agent."35 The central question: is does 

the principal have "the right to control the ... actor's physical conduct in the 

33 Cf. Chi. Title Ins. Co. v. Office of Ins. Comm'r, 178 Wn.2d 120, 137, 309 
P.3d 372 (2013) (describing the scope of agent authority and the resultant liability 
that accrues to the principal). . 

34 RESTATEMENT {THIRD) OF AGENCY §2.01 (AM. I.AW INST. 2006). 
35 RESTATEMENT (THIRD) OF AGENCY §2~01 crnt. C. 
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performance of the service[?r36 Direct supervision is not necessary for there to 

be an agency relationship.37 

Conco had final authority for the job offer- and controlled the conduct of 

Richardson at the Resource Center. Conca authorized the job and directed AGC 

to make the job offer. AGC discussed with Cenco all of the actions it took 

regarding Richardson's transitional work. Cenco, not Safety Educators, had final 

oversight over Richardson's activities at the Resource Center, his hours, and his 

compensation. Cenco was also responsible for paying and disciplining him. The 

. '" 

Resource Center itself exists only through funding from AGC members like 

Conco. It benefits these members by training workers in safety regulations 

relevant to the construction industry. Conco workers, like Richardson, benefit 

from access to safety information as well as the potential for gaining additional 

training and certifications. 

Richardson claims that Cenco did not offer him the job because the offer 

letter came from an AGC employee on AGC letterhead. He also suggests that 

the lack of signage and obvious Conco equipment and the absence of Conca 

managers at the Resource Center show that Cance was not his ultimate 

employer. But other substantial evidence supports the trial court's contrary 

36 Baxter v. Morningside. Inc., 10 Wn. App. 893, 895-96, 521 P.2d 946 
(1974) (discussing what must be found for a principal to be controlling an agent 
during a negligent act). 

37 Baxter, 10 Wn. App. at 896. 
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factual findings. Because an appellate court does not reweigh evidence on 

review. Richardson's factual challenges about who made the work offer and who 

was the employer fail. 

B. Worl< 

Richardson also claims that the offered job was not work meeting the 

requirements of RCW 51.32.090. In addition, he contends that the Resource 

Center was not a "meaningful and respectful work environment." 

RCW 51.32.090 and the implementing regulations do not define 

"transitional work" beyond the requirements that the employer of injury offer work 

for that employer and a medical provider approved it for the injured worker. 

Although agency policies do not have the force of law, this court can look to them 

to interpret statutes with undefined terms.38 Interim Policy 5.15 requires that the 

transitional work relate to the worker's employment when injured. But the duties 

do not need to be Identical. The job "should provide a meaningful and respectful 

work environment." Unfortunately, the policy does not provide guidance about 

what the Department considers a "meaningful and respectful work 

environment. "39 

38 Stevens v. Brink's Home Sec., Inc., 162 Wn.2d 42, 54, 169 P.3d 473 
(2007) (Madsen, J., concurring). 

39 Interim Policy 5.15, at 2. 
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When a statute contains an undefined term, this court can look to a 

dictionary definition for the plain meaning of the term.40 Webster's Third New 

International Dictionary defines "work" as "activity in which one exerts strength or 

faculties to do or perform."41 More specifically uwork" can refer to such activities 

as "sustained physical or mental effort valued as it overcomes obstacles and 

achieves an objective or result" or "a specific task. duty, function. or assignment 

often being a part or phase of some larger activity.042 0 Meaningful" is "having a 

meaning or purpose.''43 "Respectful" is ~full of respect" or "showing deference."44 

Implicit in these definitions is the idea that an activity becomes work when it has 

a purpose beyond simply doing the activity. 

The parties do not dispute that the material in the binder included 

information important for industry safety and that the Resource Center operates 

to provide safety information to people in the Industry. During the administrative 

hearing, respondents provided evidence that the Resource Center's activities 

could help both Conco and Richardson by providing him a deeper knowledge of 

industry safety standards and the potential to gain additional training and 

certifications. This evidence sufficiently supports the trial court's findings that 

40 State v. Sullivan, 143 Wn.2d 162, 184~851 19 P.3d 1012 {2001). 
41 WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2634 (2002). 
42 WEBSTER'S at 2634. 
43 WEBSTER'S at 1399. 
44 WEBSTER'S at 1934. 

-16-



No. 77289-9-1 / 17 

Conco offered work having a relationship to· Richardson's employment and the 
( 

Resource Center provided a meaningful and respectful work environment. 

These findings support the conclusion that Conco offered transitional work 

meeting all statutory requirements. 

Richardson relies ·on a case before Oregon's Worker's Compensation 

Board involving a "modified employment" program.45 The Oregon board made it 

clear that its decision was specific to the record in the case before it. Also, 

Richardson has not demonstrated sufficient similarity between Oregon's program 

and Washington's program for the opinion to provide any persuasive guidance. 

The superior court did not err in affirming the Board. 

ATTORNEY FEES 

Richardson requests fees pursuant to RAP 18.1 and RCW 51.52.130. 

Because his appeal fails, we deny this request. 

CONCLUSION 

Substantial evidence supports the trial court's findings that Conco, the 

employer of Injury, was responsible.for the job offer and for supervising the work 

45 In re Organ, Nos. 95-08498, 95-08107 (Or. Workers Comp. Bd. Feb. 26, 
1997). 
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at the Resource Center. Substantial eviden98 also supports its finding that 

Richardson's activity at the center was "work." We affirm. 

WE CONCUR: 
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